Fitriyan Ferdi Nastopa. “Legal Protection For Heirs Of Land Deeds That Only Use The Name Of Their
First Child In The Perspective Of Islamic Inheritance Law And Civil Law” International Significance of
Notary Vol 3 issue 1 (2022): 3025-3993 DOI:

O ey 3
.y

Volume 3 Issue 1, 2023
E-ISSN: 3025-3993

This work is licensed under a Creative Commons Attribution 4.0 International License

Legal Protection For Heirs Of Land Deeds That Only Use The
Name Of Their First Child In The Perspective Of Islamic

Inheritance Law And Civil Law
Fitriyan Ferdi Nastopa®

IMaster of Notarial Universitas Islam Malang,
Email : ferdynastopa02 @gmail.com

Abstract : There are different classifications of heirs which make up the inheritance distribution system in
Indonesia, because in Indonesia the law of inheritance is divided into 3 (three), namely: the civil
inheritance law system, the inheritance law system and Islamic law. Due to the layman's law, there are
many legal actions where one of the parents made the land deed using the name of his first child without
using the names of other heirs. So that many disputes occur when their parents die, because the child who
is recorded on the land deed thinks that it belongs to him absolutely, so | researched Legal Protection for
Heirs of Land Deeds That Only Use the Name of their First Child in the Perspective of Islamic Inheritance
Law and Civil Law. So that there are two formulations of the problem. 1 (one) What is the status of the
heirs' rights to the land deed that only uses the name of their first child? 2 (Two) How is the legal
protection of heirs for land deeds that only use the name of their first child from the perspective of Islamic
inheritance law and civil law? The type of research used is normative juridical, namely research that refers
to legal norms contained in statutory regulations. The nature of the research is analytical descriptive
through a statute approach. The results of this study, the status of heirs' rights to land deeds that only use
the name of their first child is that in principle all heirs are entitled to an equal share of inheritance,
regardless of gender. So even though the land deed only uses the name of the first child, the other heirs
are still entitled to receive the inheritance from the heir. Because Article 852 of the Civil Code has
determined that the first people who according to law are entitled to receive an inheritance are children
and the husband or wife lives the longest. The portion they receive is also equal to one another. There is
no difference between men and women, and there is also no difference between the first born and the
next born. There are two legal protections for heirs against land deeds that only use the name of their first
child, the first is preventive, a form of prevention from assets left by heirs in the form of land deeds using
only the name of their first child is in the form of good faith among heirs. in the implementation of the
application for determination of heirs, on the one hand to seek justice, on the other hand, to determine
who is the heir, to determine the inheritance, to determine the share of each heir, and to carry out the
distribution of the inheritance. the second is repressive legal protection aimed at resolving disputes. In this
study, the cancellation of the deed, with the aim that when there is a dispute or physical possession of
property controlled by one of the heirs on the pretext that he has a deed given by his parents on his
behalf, then the deed must be canceled, with the aim that the other heirs do not someone is harmed.
Keywords: Legal Protection, Land Deed, Inheritance

1. Introduction
The legal event that must be passed by every society is death. The occurrence of

death is an absolute condition for inheritance.! In order to carry out this inheritance,

so that it is based on legality and there is no conflict of interest in inheritance, rules

1 KUHPerdata, Article 830
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are needed regarding the subject matter, inheritance and how the inheritance is
divided. These rules are regulated within the scope of Inheritance Law, which is the
law governing the transfer of assets left by someone who dies and the consequences
for their heirs.?

Inheritance Law in general, regulates the procedures for transferring assets from

someone who dies to their heirs. In this case it can be stated that in inheritance
there are 3 (three) elements, namely the presence of people who have died, there
are people who are still alive, as heirs who will receive an inheritance when the heir
dies, and there are a number of assets left by the heir, both in the form of rights and
obligations that are still borne by the heir when he dies.?
Based on Article 1870 of the Civil Code which requires that interested parties and
their heirs or people who receive rights from them, in order to provide perfect
evidence about anything whose interests are contained, an authentic deed is
required. Based on these norms, therefore especially regarding inheritance, a
perfect evidence is needed regarding the transfer of rights in the form of inheritance
from someone who died, so that the interests of the heirs are still accommodated. In
the context of managing inherited assets, such as any inheritance, who are the heirs,
how much is each share, these matters require a certificate of inheritance from the
authorized official.*

In Indonesia, there are three applicable inheritance law systems, namely
customary inheritance law, Islamic inheritance law and western civil inheritance law.
With these three systems of inheritance, one of them was that in the making of land
deeds in the nineties, a lot happened in the writing of land deeds, apart from
including their names, most people in their custom included their first child without
thinking about the legal consequences.
there are frequent cases in my village, especially in Banyuwangi district, an example
of this case is that Mr. A passed away in 2012 without leaving a will or grant. Mr. A

has 4 heirs, the first named Mr. B, the second child named C, the third child named D

81

2 Effendi Perangin, inheritance law, (Jakarta: PT RajaGrafindo, 2010), p. 3
3 Zainuddin Ali, Implementation of Inheritance Law in Indonesia , (Jakarta: Sinar Grafika, 2008), p.

4 Abdul Kohar, Notary in Legal Practice, (Bandung: Alumni, 1983), him. 3
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and the last child named E. When he died, Mr. A died, and Mr. A left a land property

of 14,000 M2, Interval three years after the death of Mr. A, there was a

dispute over ownership rights to a land area of 14,000M2, if it was resolved in
amicable way, the land would certainly be finished when it was divided into 4 (four)
plots of land according to the number of heirs, but this problem arose because Mr. B
as a child first claimed that the land with an area of 14,000m2 absolutely belonged
to

him or was inherited by Mr. Giman as the first child, because in his land book his
status only contained the name of Mr. A (as his biological father) and the name of
Mr. B as his first biological child, while the heirs the other three were not recorded in
the land book, therefore Mr B argued that the land left by his father which was
1400m2 was left by his parents only for Mr B, even though in his custom most
people used to write land books mostly side by side or attributed to to his first child
because he is believed to be the fairest child, while the next child who is the heir has
not yet been born, this is commonplace because people used to think or aim to give
their land rights to their child if at any time he dies, but over time there are many
mistakes or assumptions regarding the purpose of the status of the land book,
resulting in a prolonged dispute. Until now, Mr. Giman is still adamant that he wants
to take over the 1400m?2 land left by the deceased Mr. A. Meanwhile, the other heirs
opposed Mr B, who seemed to want to control the inheritance, which should have
been jointly owned by the four heirs. And in this matter the village head is still trying
to reconcile the dispute by mediating with Mr. Gyman and all the heirs. Based on the
problems above, the writer is interested in analyzing and writing scientific work in
the form of a thesis "Legal Protection of Heirs for Land Deeds Using Only the Name

of the First Child from the Perspective of Islamic Inheritance Law and Civil Law"

Method

The type of research used is comparative and normative juridical, namely
research that refers to legal norms contained in statutory regulations. The nature of
the research is analytical descriptive through a statute approach. The nature of
descriptive analytical research is used to describe an ongoing condition or situation

(conditions of problems in practice which tend to include exoneration clauses in
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agreements) whose purpose is to be able to provide data regarding the object of
research so that it can be analyzed based on legal theories or statutory regulations.
invitation used.”

The research method includes the type of juridical-normative research, the
problem approach used in this thesis is the statutory approach (statute approach),
comparative approach (comparative approach), and conceptual approach
(conceptual
approach) as well as the legal principle approach (legal principles). Sources of legal
materials, the preparation of this thesis uses primary legal materials and secondary
legal materials. The analysis of the research material is then described in the
discussion in order to answer the problems raised to arrive at a conclusion.

The author will find ideas that give rise to legal notions, legal concepts, and legal
principles that are relevant to the legal issues at hand. By using a deductive way of
thinking so that it can conclude from something that is correct and has been proven
in the study. Researchers use this approach because it is based on laws relating to
legal protection for heirs of land deeds that only use their first child in the

perspective of Civil Law and Islamic Inheritance Law

Main Heading Of The First Analysis Or Discussion
3.1 The status of the heirs' rights to land deeds that only use the name of their first
child in the perspective of Islamic and civil law.

Inheritance law is very closely related to the scope of human life, because
every human being will definitely experience a legal event called marriage and
death, as well as inheritance.® The legal consequences that then arise with the
occurrence of these legal events for someone include the problem of how to
manage and continue the rights and obligations of someone who has died.
Settlement of rights and obligations as a result of a person's death, is regulated
by inheritance law.

In Inheritance Law can be seen in Islamic Inheritance Law, Customary Law

and the Civil Code (BW). These three legal systems have their own

5 Wiranto Surakhmad, Basics and Teknik Research, Bandung: Transito, 1978, p. 132.
& M.Idris Ramulyo, A Comparison between Shafi'l Teachings and Compulsory Wills in Egypt,

Regarding the Distribution of Inheritance for Grandchildren according to Islam, Law and Development
Magazine No.2 Year XIl March 1982, FHUI, Jakarta, 1982, p. 154.
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characteristics and characteristics resulting in differences between one and the

other and the three systems of inheritance law that apply in Indonesia,
namely:’
a. The Western Civil Inheritance Legal System is regulated in the Indonesian Civil

Code called "Western Inheritance" which applies to groups of Chinese

Jurnal Hukum dan Kenotariatan 10(1): 1-16

and Foreign Eastern descent and sometimes even applies to Islamic
Indigenous Heirs who choose calculation according to Inheritance West with
simple calculation reasons.

b. The customary inheritance law system, which is governed by customary law
in each region, applies to Indigenous people who live and submit themselves
to the customary law area.

c. The Islamic Inheritance Law System which applies to Indonesian Citizens who
believe in Islam, and the Compilation of Islamic Law which was issued
according to Presidential Instruction No. 1 of 1991 on June 10, 1991 which
was used as the basis for the Religious Courts in deciding on inheritance,
wagf and marriage.

As a result of the various systems of inheritance law in force in Indonesia,
there are often very striking differences between who is entitled to inherit, for
example inheritance related to land ownership or acquisition, wills, grants,
inheritance statements and the portion received by the heirs.

A. According to Civil Law

In @ marriage a child plays an important role in a household life,
because the initial goal when getting married is to build a happy household,
to unite two large families, and to continue offspring. Soetojo
Prawirohamidjojo stated that the main purpose of a marriage is to have
children, fulfill human instincts, form and manage a household on the basis
of love and affection, protect people from crime, and foster seriousness in

seeking lawful fortune and increase responsibility.®

" Irma Devita Purnamasari, Smart, Easy, and Wise Tips for Understanding Customary Law
Issues,(Bandung: Kaifa, 2014), hal xix

8 Soetojo Prawirohamidjojo, Codified Inheritance Law, AirlanggaUniversity Press, Semarang,
2005, hal. 28-29.
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In addition, when the heir dies, it has a very important influence due to
the provision (Article 1083), that each heir, after the distribution and
splitting of the inheritance is carried out, is considered to receive directly
when the heir dies. So there is known retroactive legal action
(terugwerkende kracht). Such provisions also apply to buyers of inherited
goods according to Article 1076 of the Civil Code.

Provisions for testamentary inheritance are found in Article 894 of the
Civil Code, which means "several people, one of whom is the heir of
another", is for example: between father and children. If the father dies, the
children are his heirs and vice versa, if the child dies without leaving a wife
and offspring, then the father is the son's heir. Husband and wife are also
included in the group mentioned above; in certain circumstances it can also
occur between two brothers.

It has been stated that in the Civil Code the right of inheritance does
not differentiate between the gender of a woman or a man or the citizenship
status of the heirs. As well as the rights obtained by a person does not
depend on his citizenship status.

According to the Civil Code, the principles of inheritance are:®

a. New inheritance is open (can be inherited by other parties) when a
death occurs (Article 830)

b. There is a blood relationship between the heir and the heir, except for
the husband or wife of the heir, provided that they are still bound by
marriage when the heir dies. (Article 832) It is said that the principle of
inheritance is that there is a blood relationship between the heir and
the heir, so that in the inheritance of blood relations it is very important
that the only difference is how close the blood relationship is.

There is a classification of heirs which will later differentiate the
portion of each heir. The Civil Code contains certain guarantees from the
inheritance of the heir. The blood relationship is so close to the heir that if

his inheritance rights are revoked, it is considered something that is not fair.

9 Maman Suparman, Civil Inheritance Law, Sinar Grafika, Jakarta, 2012, p. 45.
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Heirs can exercise their rights to a minimum amount which is called

legitimaris and the minimum portion of the heirs is called legitieme portie.
The absolute part (legitieme portie) is a part of the inheritance that must be
given to the heirs who are in a straight line according to law. The heir is not
allowed to determine something, either as a gift between the living or as a
testament. This is one form of protection for the inheritance rights of the
heirs.1°

Furthermore, with regard to inheritance rights, Article 852 of the Civil
Code has determined that the first people who according to law are entitled
to receive an inheritance are children and the husband or wife living the
longest. The portion they receive is also equal to one another. There is no
difference between men and women, and there is also no difference
between
the first born and the next born.'' Thus, it can be said that children and
husband or wife get an equal share between them. The above description
illustrates that in principle all heirs are entitled to inheritance for an equal
share, regardless of gender. So even though the land deed only uses the
name of the first child, the other heirs are still entitled to receive the
inheritance from the heir.

B. According To Islamic Law

Islamic Inheritance Law is a law that regulates everything related to
the transfer of rights and or obligations over a person's assets after he dies
to his heirs. Thus, in inheritance law there are three main elements that are
interrelated, namely the heir, inheritance, and heirs.

The Compilation of Islamic Law (KHI) which is contained in a statutory
format governing inheritance provisions is used as a guide in Islamic
inheritance law as well as being the legal basis for Islamic Inheritance Law in
Indonesia. In the provisions of Article 171 point a KHI it is stated that: "The

law of inheritance is the law governing the transfer of ownership rights to

10 |rma Fatmawati, Civil Inheritance Law, Accepting and Rejecting Inheritance by Heirs and the
Consequences, Deepublish,Yogyakarta,2020. 79

1 bid 80
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inheritance (tirkah) of the heir, determining who is entitled to become the
heir and what is the share of each".

Islamic Shari'a has established provisions regarding inheritance that are
very good, wise and just. Rules relating to the transfer of property belonging
to a person left after death to his heirs, both female heirs and male heirs.
According to the provisions of Article 171 point ¢ KHI, heirs are people who
at the time of death have blood relations or marital relations with the heir,

are Muslim and are not hindered by law from becoming heirs.

It is further explained that the heirs found in the KHI as mentioned above are
basically the same as the heirs in the books of Islamic figh, with the
exception of men and women who free slaves, because in Indonesia there is
no slavery, but it is possible to add heirs. substitutes such as grandsons or
daughters of daughters together with sons, where the daughter has died
earlier than the heir. Therefore, the status of heirs in Islam is entitled to
inheritance according to their respective parts, namely according to gender,
namely male and female, heirs who are possible as substitute heirs and heirs
who are not hindered by law to become heirs, this matter in Islamic law is
called Furudhul Mugaddara. So even though the land deed only uses the
name of his first child, the other heirs are still entitled to receive inheritance
from the heir in accordance with the distribution of Islamic inheritance law.
3.2 Legal Protection of Heirs Against Land Deeds That Only Use the Name of the

First Child From the Perspective of Islamic Inheritance Law and Civil Law.

A. According to civil law.

According to R. Soeroso, law is a set of regulations made by the
authorities with the aim of regulating the order of social life which has the
characteristics of governing and violating and has the nature of coercion by
imposing sanctions on those who violate them. Legal protection consists of 2
(two) syllables, namely "protection" and "law" which means legal protection

according to applicable law.

2Djrectorate of Development of Religious Courts, Compilation of Islamic Law in Indonesia,
Humaniora Utama Press, Bandung, 1992, p. 73.
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Legal protection is a means to realize and maintain justice which is the

soul and purpose of law. Article 1 paragraph (3) of the 1945 Constitution of
the Republic of Indonesia, states that "Indonesia is a state of law", meaning
that the administration of the state in all fields must be based on fair and
definite legal rules so that it is not based solely on economic interests.*? In
this case every citizen has the same position before the law and every citizen
has the right to obtain adequate legal protection. Furthermore, Article 28D
paragraph (1) of the 1945 Constitution of the Republic of Indonesia states
that "everyone has the right to recognition, guarantees, protection and fair

legal certainty and equal treatment before the law", meaning legal
recognition, legal guarantees, legal protection and legal certainty given to
every citizen must be based on the principles of justice and legal equality.

According to Philipus M. Hadjon, legal protection for the people is
known in two forms, namely preventive protection and repressive
protection. Repressive legal protection for citizens is given the opportunity
to submit objections or opinions before a government decision gets a
definitive form.

Thus, preventive legal protection aims to prevent disputes from occurring.
whereas conversely repressive legal protection aims to resolve disputes.*

In this study, the first legal protection is preventive in nature, namely
prevention, and the form of prevention of assets left by heirs in the form of
land deeds that only use the name of their first child is in the form of good
faith among heirs in implementing the application for determination of heirs.

After the enactment of Law Number 3 of 2006 concerning the first
amendment to Law Number 7 of 1989 concerning the Religious Courts, the
settlement of inheritance cases in the Religious Courts can be pursued in two
ways, namely through requests for voluntary determination of heirs and
through continuing lawsuits.

This is based on the elucidation of Law Number 3 of 2006 Article 49

letter (b) that "The so-called "inheritance" is determining who is the heir,

13 R Socroso, 2002, Introduction to Law, Jakarta: Sinar Grafika, p. 24

4 hilipus M. Hadjon. 2012, Legal Protection for Indonesian, People. Surabaya: PT. Science
Developmen.p. 2.
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determining the inheritance, determining the share of each heir, and
carrying out the division the inheritance, as well as the decision of the court
at the request of a person regarding the determination of who is the heir,
the determination of the share of each heir.

The sentence that reads "What is called 'inheritance' is determining who is
the heir, determining the inheritance, determining the share of each heir,
and carrying out the distribution of the inheritance." There is a clause
"Determination regarding inheritance" means the judge determines the
object of the inheritance dispute. In this case the settlement must be
through a contentious lawsuit because there is a dispute regarding the
inheritance and the judge will make a decision.*

Then the next sentence "As well as a court decision at someone's
request regarding the determination of who is the heir, the determination of
the share of each heir". In this sentence there is no clause "Determination
regarding inheritance", so the judge only determines who is the heir, who is
the heir and determines the share of each without mentioning the object of
the inheritance. Thus the application for determining the heir must be
without dispute, and does not determine the ownership status of the heir.

Whereas the application case may not determine ownership status also
refers to the decision of the Supreme Court Number 1391 K/Sep/1974, dated
April 6, 1978, which reads, among other things: "The court is not authorized
to examine and adjudicate requests for determination (voluntair) of land
rights without any dispute over land ”. And the two Supreme Court decisions
No. 10K/Pdt/1985, "The Court's decision that determines the status of land
rights through an illegal voluntair lawsuit has no legal basis, because there is
no statutory provision that authorizes the court to examine such an
application, so from the start the application must be declared

unacceptable”.t®

15 Karuniawan Nurahmansyah,” The Principle of Legal Certainty Against the Cancellation of the
Deed of the Official Making the Tanahpung Deed”, Lawyer's Journal, Jember Legal Consultant, 2021
16 Abdul Gani Abdullah, Religious Courts in Islamic Government in the Bima Sultanate 1947-
1957, him. 26.
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The question arises, why is the share of each heir determined if the

object of the inheritance is not determined? The answer is because all the

heirs have unanimously stated that there is no dispute related to the object

of

inheritance, they only want to divide the inheritance according to Islamic

law, so they ask for a determination from the Religious Court which has the

authority to settle the distribution according to Islamic law.

In fact, most justice seekers apply for inheritance to court because of
the interests of one of the heirs or the interests of carrying out legal actions
in the form of transferring land rights or dealing with financial institutions
(banking) where the inherited assets will be used as collateral for credit. The
official who made the land deed, the National Land Agency and the Notary
who made the credit agreement required that the court determine the
deceased's assets as inheritance. From the explanation above, there are two
possible legal implications (unexpected involvement of other parties) for the
determination of heirs:*’

1. On the one hand, justice seekers request that the court determine the
inheritance of assets for their legal purposes simply, quickly and at low
cost unilaterally. On the other hand, judges are prohibited from
determining ownership status through the voluntair application process.
The implication if the ownership status is determined through a voluntair
case does not rule out the possibility that the property is related to the
rights of other parties;

2. It is common to find applicants or petitioners deliberately or because of
their ignorance only include some of the heirs to apply. The legal
implication is that perhaps after the panel of judges renders a verdict
later on, those claiming to be heirs who were not invited/included in the
application may appear, resulting in a new application for the same case
or heir or even a contentious lawsuit against a case that has been

terminated.

17Karuniawan Nurahmansyah,” The Principle of Legal Certainty Against the Cancellation of the
Deed of the Official Making the Tanahpung Deed”, Lawyer's Journal Jember, 2021.
11
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There are two solutions offered by the speakers in this forum, first, a
prudent solution in examining inheritance applications and second, a
solution directing all inheritance applications to an inheritance lawsuit
through peace or called a peace lawsuit.'8
1. Precautions

If the court still accepts voluntary cases relating to the determination
of heirs, then it must be ensured that they do not determine the
ownership status of the inherited assets. It only determines the heir,
heirs and can be added to determine the share of each. Remain careful
and careful in examining who is the heir and who is the heir according to
the time (year and month) of each death, especially in
munasakhot/multilevel inheritance cases. seminal relationship. And what
is no less important, the judge must explore through the
applicant/applicants and witnesses about the possibility that there are
other heirs and/or other heirs besides the applicant/applicants.

In addition, the judges must sharpen the legal interests or the reasons
for the applicant submitting the application so that it cannot be used for
free interests, that is, it must be clear what the determination of heirs is
being proposed for, for example to carry out the distribution of
inheritance according to Islamic law or for the transfer of land rights. or
for Taspen's claim, the injunction is only for that purpose, not used for
other interests.

2. Directing the Voluntair Case towards the Settlement Deed.

If justice seekers come to submit an application for determination of
heirs to court, the court must have the courage to direct them to
contentious cases. If they argue that there is no dispute then the court
can help direct them to take the path of the peace agreement by
providing an explanation regarding the peace deed. Regarding how to
make a peace agreement out of court, who are the parties involved or

positioned as the plaintiff and the defendant, how to apply for a peace

18 Abdul Gani Abdullah, Religious Courts in Islamic Government in the Bima Sultanate 1947-
1957, him. 35.

12
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agreement to be stipulated in the form of a peace deed, what are the

advantages of a peace deed compared to stipulation and so on.

The court provides a solution for justice seekers who will apply for
inheritance to first make an agreement between the heirs. This
agreement must be supported by valid data or strong evidence. After
there was an agreement/reconciliation agreement supported by valid
evidence, they filed a lawsuit with the Religious Courts. Furthermore, the
judge will examine and confirm the agreement with a Peace Deed
Decision (Acta Van Dading).

Directing the parties to take a simple, fast and low-cost process is still
within the corridors of an active Court, which is prohibited when the
Court intervenes in formulating the legal subject and object as well as the
principal of the dispute because this has violated the provisions of a
passive judge.

Peace is the format of dispute resolution that has the highest value,
because peace requires a win-win solution for dispute resolution, no one
loses or wins so that everyone feels happy. Therefore, in any law, peace
must take precedence over a judge's decision.

In positive law as formulated in Article 1851 BW that peace (dading) is
an agreement in which both parties hand over, promise or hold an item,
ending a case that is dependent or preventing a case from arising.
Furthermore, it is stated in Article 1858 BW that, a peace has the power
as a judge's decision at the final level. Peace cannot be denied on the
grounds that there has been a mistake regarding the law or on the
grounds that one of the parties has been harmed.*®

While peace in figh terminology is known as as sulh which means

resolving disputes. Islam advocates peace in resolving disputes as desired in

Al-Quran sura al-Hujarat [49] verse 9. Likewise with the Prophet's hadith

originating from 'Abd Rahman ibn 'Auf, narrated by al-Tirmidhi and lbn

Majah which explains that as sulh it may be done except for those who

forbid what is lawful or otherwise justify what is unlawful.?°

19 1bid 38

20 Wahbah al-Zuhaili, al-Figh al-Islami wa Adillatuh (Damsyiq, 1984). Juz VI, him. 293

13
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The value and quality of conciliation decisions are different compared
to inheritance decisions. The inheritance decision in casu peace deed is the
same as a decision that has permanent legal force (in kracht van gewijsde),
has executorial value (executive kracht), if the decision is not implemented
voluntarily by each party to the litigation it can be enforced/executed.
Because the deed of reconciliation is the same as a decision that has
permanent legal force, no appeal, cassation and review of the deed/decision
can be made against the deed/decision.

Settlement in civil procedural law originates from the judge's obligation
to reconcile disputing parties based on Articles 130 HIR and 149 RBg, Article
1851 of the Civil Code. At present peace has become an important part of
civil procedural law which is packaged in the form of mediation. Where all
contensius civil cases must go through a serious and maximum mediation
process.

The settlement procedure before the case is submitted to the court is
regulated in Perma Number 1 of 2016 concerning Mediation and has been
given technical instructions through the Mediation Governance rules as
stated in the Decision of the Chief Justice of the Supreme Court Number 108
of 2016.

Based on the description above, what causes the authentic deed to be
canceled is the absence of an agreement between the parties. Because it
violates Article 1320 of the Civil Code, it is on that basis that the Court can
decide that a Deed that only uses the name of the first child made before the
PPAT is null and void, because it is detrimental to other heirs and can cause
disputes.

B. According to Islamic Law

In Islamic Inheritance Law There is the Principle of ljbari, Etymologically
"libari" means coercion, namely doing something against one's own will. In
terms of inheritance law, it means that the transfer of the assets of someone
who has died to someone who is still alive occurs automatically. This means

that without any legal action or statement of will from the heir. In other

14
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words, if the heir dies, the assets automatically transfer to the heirs. The

principle of ljbari can be seen from various aspects, namely: 1) From the
transfer of assets; 2) in terms of the amount of transferred assets; 3) in
terms of to whom the property will be transferred. The provisions of the
principle of ljbari can be seen, among others, in the provisions of the Qur'an,
letter An-Nisa verse 7 which explains that: for a man or a woman there is
fate from the inheritance of their parents or from close relatives, the word
fate in the verse in the sense of shares, shares or allotments of the
inheritors' assets.?!

Then in Islamic Inheritance Law there is an individual principle, namely:
each heir (individually) has the right to the portion obtained without being
bound to other heirs. Thus the portion obtained by the heirs individually is
entitled to all the assets that have become their share. This provision can be
found in the provisions of the Al-Qur'an letter An-Nisa verse 7 which states
that the share of each heir is determined individually. In addition, the
principle of balanced justice means a balance between rights and obligations
and a balance between what is obtained with needs and uses. In other
words, it can be stated that the gender factor does not determine
inheritance rights. The legal basis for this principle is in the provisions of the
Al-Qur'an letter An-Nisa verses 7, 11, 12 and 179. It can be understood
together with the legal bases above which are the Al-Qur'an, Hadith, Qoidah
Fikhiyah and Legal Principles Islamic inheritance is a form of legal protection
for heirs against land deeds that only use the name of their first child if the

first child wants to control the heir's inheritance.

Conclusion

The status of the rights of the heirs to the land deed that only use the name of their
first child are entitled to absolute inheritance rights from the heir (legitieme portie)
which are in accordance with the Civil Code, namely using the Class system and
Islamic Inheritance Law Using the Furudhul Mugaddarah System. So even though

the land deed only uses the name of the first child, the other heirs are still entitled

21 Suhardi K Lubis, Simanjuntak Commission, Complete and Practical Islamic Inheritance Law,
Jakarta:Sinar Grafika, 1995, p. 37
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to receive the inheritance from the heir.

In this study, the first legal protection is preventive in nature, namely prevention,
and the form of prevention of assets left by heirs in the form of land deeds that only
use the name of their first child is in the form of good faith among heirs in the
implementation of requests for determination of heirs, unified side to seek justice
on the other hand determining who is the heir, determining the inheritance,
determining the share of each heir, and carrying out the distribution of the
inheritance. Then the second is repressive legal protection aimed at resolving
disputes. Which in this study is the cancellation of the deed, with the aim that when
there is a dispute or physical possession of property controlled by one of the heirs
on the pretext that he has a deed given by his parents on his behalf, then the deed
must be annulled, with the aim that the other heirs do not someone is harmed.
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